AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Federal Acquisition Regulation

52.222-53 Exemption from Application
of the Service Contract Act to Con-
tracts for Certain Services—Re-
quirements.

As prescribed in 22.1006(e)(4), insert
the following clause:

EXEMPTION FROM APPLICATION OF THE SERV-
ICE CONTRACT ACT TO CONTRACTS FOR CER-
TAIN SERVICES—REQUIREMENTS (FEB 2009)

(a) The services under this contract are of-
fered and sold regularly to non-Govern-
mental customers, and are provided by the
Contractor to the general public in substan-
tial quantities in the course of normal busi-
ness operations.

(b) The contract services are furnished at
prices that are, or are based on, established
catalog or market prices. An ‘‘established
catalog price” is a price included in a cata-
log, price list, schedule, or other form that is
regularly maintained by the manufacturer or
the Contractor, is either published or other-
wise available for inspection by customers,
and states prices at which sales currently, or
were last, made to a significant number of
buyers constituting the general public. An
‘‘established market price” is a current
price, established in the usual course of ordi-
nary and usual trade between buyers and
sellers free to bargain, which can be substan-
tiated from sources independent of the man-
ufacturer or Contractor.

(c) Each service employee who will perform
the services under the contract will spend
only a small portion of his or her time (a
monthly average of less than 20 percent of
the available hours on an annualized basis,
or less than 20 percent of available hours
during the contract period if the contract pe-
riod is less than a month) servicing the Gov-
ernment contract.

(d) The Contractor uses the same com-
pensation (wage and fringe benefits) plan for
all service employees performing work under
the contract as the Contractor uses for these
employees and for equivalent employees
servicing commercial customers.

(e)(1) Except for services identified in FAR
22.1003-4(d)(1)(iv), the subcontractor for ex-
empt services shall be selected for award
based on other factors in addition to price or
cost with the combination of other factors at
least as important as price or cost; or

(2) A subcontract for exempt services shall
be awarded on a sole source basis.

(f) The Contractor is responsible for com-
pliance with all the conditions of this ex-
emption by its subcontractors. The Con-
tractor shall determine in advance, based on
the nature of the subcontract requirements
and knowledge of the practices of likely sub-
contractors, that all or nearly all likely sub-
contractors will meet the conditions in para-
graphs (a) through (d) of this clause. If the
services are currently being performed under
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a subcontract, the Contractor shall consider
the practices of the existing subcontractor in
making a determination regarding the condi-
tions in paragraphs (a) through (d) of this
clause. If the Contractor has reason to doubt
the validity of the certification, the require-
ments of the Service Contract Act shall be
included in the subcontract.

(g) If the Department of Labor determines
that any conditions for exemption at para-
graphs (a) through (e) of this clause have not
been met, the exemption shall be deemed in-
applicable, and the contract shall become
subject to the Service Contract Act. In such
case, the procedures in at 29 CFR
4.123(e)(2)(iii) and 29 CFR 4.5(c) will be fol-
lowed.

(h) The Contractor shall include the sub-
stance of this clause, including this para-
graph (h), in subcontracts for exempt serv-
ices under this contract.

(End of clause)

[72 FR 63082, Nov. 7, 2007, as amended at 74
FR 2731, Jan. 15, 2009]

52.222-54 Employment
Verification.

As prescribed in 22.1803, insert the
following clause:

Eligibility

EMPLOYMENT ELIGIBILITY VERIFICATION (JAN
2009)

(a) Definitions. As used in this clause—

Commercially available off-the-shelf (COTS)
item—

(1) Means any item of supply that is—

(i) A commercial item (as defined in para-
graph (1) of the definition at 2.101);

(ii) Sold in substantial quantities in the
commercial marketplace; and

(iii) Offered to the Government, without
modification, in the same form in which it is
sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined
in section 3 of the Shipping Act of 1984 (46
U.S.C. App. 1702), such as agricultural prod-
ucts and petroleum products. Per 46 CFR
525.1(c)(2), “‘bulk cargo’ means cargo that is
loaded and carried in bulk onboard ship
without mark or count, in a loose
unpackaged form, having homogenous char-
acteristics. Bulk cargo loaded into inter-
modal equipment, except LASH or Seabee
barges, is subject to mark and count and,
therefore, ceases to be bulk cargo.

Employee assigned to the contract means an
employee who was hired after November 6,
1986, who is directly performing work, in the
United States, under a contract that is re-
quired to include the clause prescribed at
22.1803. An employee is not considered to be
directly performing work under a contract if
the employee—
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(1) Normally performs support work, such
as indirect or overhead functions; and

(2) Does not perform any substantial duties
applicable to the contract.

Subcontract means any contract, as defined
in 2.101, entered into by a subcontractor to
furnish supplies or services for performance
of a prime contract or a subcontract. It in-
cludes but is not limited to purchase orders,
and changes and modifications to purchase
orders.

Subcontractor means any supplier, dis-
tributor, vendor, or firm that furnishes sup-
plies or services to or for a prime Contractor
or another subcontractor.

United States, as defined in 8 U.S.C.
1101(a)(38), means the 50 States, the District
of Columbia, Puerto Rico, Guam, and the
U.S. Virgin Islands.

(b) Enrollment and verification requirements.
(1) If the Contractor is not enrolled as a Fed-
eral Contractor in E-Verify at time of con-
tract award, the Contractor shall—

(i) Enroll. Enroll as a Federal Contractor in
the E-Verify program within 30 calendar
days of contract award;

(ii) Verify all new employees. Within 90 cal-
endar days of enrollment in the E-Verify pro-
gram, begin to use E-Verify to initiate
verification of employment eligibility of all
new hires of the Contractor, who are work-
ing in the United States, whether or not as-
signed to the contract, within 3 business
days after the date of hire (but see paragraph
(b)(3) of this section); and

(iii) Verify employees assigned to the con-
tract. For each employee assigned to the con-
tract, initiate verification within 90 calendar
days after date of enrollment or within 30
calendar days of the employee’s assignment
to the contract, whichever date is later (but
see paragraph (b)(4) of this section).

(2) If the Contractor is enrolled as a Fed-
eral Contractor in E-Verify at time of con-
tract award, the Contractor shall use E-
Verify to initiate verification of employment
eligibility of—

(i) All new employees. (A) Enrolled 90 cal-
endar days or more. The Contractor shall ini-
tiate verification of all new hires of the Con-
tractor, who are working in the United
States, whether or not assigned to the con-
tract, within 3 business days after the date of
hire (but see paragraph (b)(3) of this section);
or

(B) Enrolled less than 90 calendar days.
Within 90 calendar days after enrollment as
a Federal Contractor in E-Verify, the Con-
tractor shall initiate verification of all new
hires of the Contractor, who are working in
the United States, whether or not assigned
to the contract, within 3 business days after
the date of hire (but see paragraph (b)(3) of
this section); or

(ii) Employees assigned to the contract. For
each employee assigned to the contract, the
Contractor shall initiate verification within
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90 calendar days after date of contract award
or within 30 days after assignment to the
contract, whichever date is later (but see
paragraph (b)(4) of this section).

(3) If the Contractor is an institution of
higher education (as defined at 20 U.S.C.
1001(a)); a State or local government or the
government of a Federally recognized Indian
tribe; or a surety performing under a take-
over agreement entered into with a Federal
agency pursuant to a performance bond, the
Contractor may choose to verify only em-
ployees assigned to the contract, whether ex-
isting employees or new hires. The Con-
tractor shall follow the applicable
verification requirements at (b)(1) or (b)(2),
respectively, except that any requirement
for verification of new employees applies
only to new employees assigned to the con-
tract.

(4) Option to verify employment eligibility of
all employees. The Contractor may elect to
verify all existing employees hired after No-
vember 6, 1986, rather than just those em-
ployees assigned to the contract. The Con-
tractor shall initiate verification for each
existing employee working in the United
States who was hired after November 6, 1986,
within 180 calendar days of—

(i) Enrollment in the E-Verify program; or

(ii) Notification to E-Verify Operations of
the Contractor’s decision to exercise this op-
tion, using the contact information provided
in the E-Verify program Memorandum of Un-
derstanding (MOU).

(5) The Contractor shall comply, for the pe-
riod of performance of this contract, with
the requirements of the E-Verify program
MOU.

(i) The Department of Homeland Security
(DHS) or the Social Security Administration
(SSA) may terminate the Contractor’s MOU
and deny access to the E-Verify system in
accordance with the terms of the MOU. In
such case, the Contractor will be referred to
a suspension or debarment official.

(ii) During the period between termination
of the MOU and a decision by the suspension
or debarment official whether to suspend or
debar, the Contractor is excused from its ob-
ligations under paragraph (b) of this clause.
If the suspension or debarment official deter-
mines not to suspend or debar the Con-
tractor, then the Contractor must reenroll in
E-Verify.

(c) Web site. Information on registration for
and use of the E-Verify program can be ob-
tained via the Internet at the Department of
Homeland Security Web site: hitp:/
www.dhs.gov/E-Verify.

(d) Individuals previously verified. The Con-
tractor is not required by this clause to per-
form additional employment verification
using E-Verify for any employee—

(1) Whose employment eligibility was pre-
viously verified by the Contractor through
the E-Verify program;
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(2) Who has been granted and holds an ac-
tive U.S. Government security clearance for
access to confidential, secret, or top secret
information in accordance with the National
Industrial Security Program Operating Man-
ual; or

(3) Who has undergone a completed back-
ground investigation and been issued creden-
tials pursuant to Homeland Security Presi-
dential Directive (HSPD)-12, Policy for a
Common Identification Standard for Federal
Employees and Contractors.

(e) Subcontracts. The Contractor shall in-
clude the requirements of this clause, includ-
ing this paragraph (e) (appropriately modi-
fied for identification of the parties), in each
subcontract that—

(1) Is for—(i) Commercial or noncommer-
cial services (except for commercial services
that are part of the purchase of a COTS item
(or an item that would be a COTS item, but
for minor modifications), performed by the
COTS provider, and are normally provided
for that COTS item); or

(ii) Construction;

(2) Has a value of more than $3,000; and

(3) Includes work performed in the United
States.

(End of clause)

[73 FR 67704, Nov. 14, 2008, as amended at 73
FR 72242, Nov. 26, 2008]

52.223-1 Biobased Product
cation.

Certifi-

As prescribed in 23.406(a), insert the
following provision:

BIOBASED PRODUCT CERTIFICATION (DEC 2007)

As required by the Farm Security and
Rural Investment Act of 2002 and the Energy
Policy Act of 2005 (7 U.S.C. 8102(c)(3)), the of-
feror certifies, by signing this offer, that
biobased products (within categories of prod-
ucts listed by the United States Department
of Agriculture in 7 CFR part 2902, subpart B)
to be used or delivered in the performance of
the contract, other than biobased products
that are not purchased by the offeror as a di-
rect result of this contract, will comply with
the applicable specifications or other con-
tractual requirements.

(End of provision)

[72 FR 63045, Nov. 7, 2007]

52.223-2 Affirmative Procurement of
Biobased Products Under Service
and Construction Contracts.

As prescribed in 23.406(b), insert the
following clause:

52.223-3

AFFIRMATIVE PROCUREMENT OF BIOBASED
PRODUCTS UNDER SERVICE AND CONSTRUC-
TION CONTRACTS (DEC 2007)

(a) In the performance of this contract, the
contractor shall make maximum use of
biobased products that are United States De-
partment of Agriculture (USDA)-designated
items unless—

(1) The product cannot be acquired—

(i) Competitively within a time frame pro-
viding for compliance with the contract per-
formance schedule;

(ii) Meeting contract performance require-
ments; or

(iii) At a reasonable price.

(2) The product is to be used in an applica-
tion covered by a USDA categorical exemp-
tion (see 7 CFR 2902.10 et seq.). For example,
some USDA-designated items such as mobile
equipment hydraulic fluids, diesel fuel addi-
tives, and penetrating lubricants are ex-
cluded from the preferred procurement re-
quirement for the application of the USDA-
designated item to one or both of the fol-
lowing:

(i) Spacecraft system and launch support
equipment.

(ii) Military equipment, i.e., a product or
system designed or procured for combat or
combat-related missions.

(b) Information about this requirement and
these products is available at h&tip:/
www.usda.gov/biopreferred.

(End of clause)

[72 FR 63045, Nov. 7, 2007]

52.223-3 Hazardous Material Identi-
fication and Material Safety Data.

As prescribed in 23.303, insert the fol-
lowing clause:

HAZARDOUS MATERIAL IDENTIFICATION AND
MATERIAL SAFETY DATA (JAN 1997)

(a) Hazardous material, as used in this
clause, includes any material defined as haz-
ardous under the latest version of Federal
Standard No. 313 (including revisions adopt-
ed during the term of the contract).

(b) The offeror must list any hazardous
material, as defined in paragraph (a) of this
clause, to be delivered under this contract.
The hazardous material shall be properly
identified and include any applicable identi-
fication number, such as National Stock
Number or Special Item Number. This infor-
mation shall also be included on the Mate-
rial Safety Data Sheet submitted under this
contract.

Material (If none, insert None)
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